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 1.  TIME:  9:00   CASE#: MSC10-02755 
CASE NAME: BAKERCORP  vs.  J & S DEVELOPMENT 
HEARING ON MOTION TO SET ASIDE VOID JUDGMENT AS TO BENNINGTON GROUP 
FILED BY BENNINGTON GROUP WEST, INC. 
* TENTATIVE RULING: * 
 
Cross-Defendants filed notice of non-opposition to their Motion to Set Aside; however, the court 
received Cross-Complainant’s Opposition dated 6/29/16.  The objection/non-opposition is 
therefore overruled. 
 
The motion is denied.  There is no valid legal basis on which the court could/should grant 
the motion. 
 
  
  
 2.  TIME:  9:00   CASE#: MSC14-01931 
CASE NAME: MINOR DOE 1  vs.  MAKING WAVES 
HEARING ON MOTION FOR PROTECTIVE ORDER LIMITING DURATION OF DEPOSITION 
FILED BY MINOR DOE 1 
* TENTATIVE RULING: * 
 
The motion is neither granted nor denied.  It is noted that no meaningful meet and confer 
regarding this issue occurred.   
 
The statutory time prescribed for taking a deposition should not be exceeded without further 
order of Court; however, if during any minor plaintiff’s deposition, plaintiff’s attorney makes the 
judgment that the deposition should be recessed because the minor is too upset, stressed, or 
feels he cannot proceed, the attorneys shall select a future date for resumption of the 
deposition, not to exceed a total of 7 hours. 
 
 
  
 3.  TIME:  9:00   CASE#: MSC15-01209 
CASE NAME: HERICH  vs.  SHIPP 
HEARING ON MOTION FOR CONTEMPT, MONETARY, AND TERMINATING SANCTIONS 
FILED BY RICHARD SHIPP, DEBRA SHIPP 
* TENTATIVE RULING: * 
 
Plaintiff has failed to timely file and serve opposition to the Defendant’s motion.   
 
Plaintiff has failed to comply with this Court’s prior orders of May 2, 2016, ordering Plaintiff to 
respond to Defendants’ interrogatories, inspection demands and requests for admission no later 
than May 12, 2016.  Thus, pursuant to CCP 2023.030, terminating sanctions are warranted, 
granted, and the case is dismissed.   
 
The Court finds that Plaintiff intentionally and willfully disobeyed the Court’s May 2, 2016 Orders 
and based on the Declaration of Defendant’s counsel who had communicated with Plaintiff by e-
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mail, it does not appear that less severe sanctions would produce compliance.  See Mileikowsky 
v. Tenet (2005) 128 Ca.lApp.4th 262.  Defendants’ request for monetary sanctions is denied.  
The Court has granted the ultimate sanction by dismissing Plaintiff’s case.  Likewise, contempt 
sanctions are denied for the same reason. 
 
All pending dates are vacated, including the trial date of 10/24/16. 
 
 
  
 4.  TIME:  9:00   CASE#: MSC15-01227 
CASE NAME: RENO  vs.  EAST BAY M.U.D. 
HEARING ON MOTION TO COMPEL EBMUD TO PROVIDE FURTHER RESPONSES 
FILED BY JAMES RENO, BETH RENO 
* TENTATIVE RULING: * 
 
Because of the nature and extent of this discovery dispute, a Discovery Referee will be 
appointed by the Court under CCP 639.  If the parties wish to agree to an individual to serve as 
the Discovery Referee, that individual will be appointed.  If not, the Court will make the selection. 
 
 
  
 5.  TIME:  9:00   CASE#: MSC15-01361 
CASE NAME: AMERICAN ASPHALT  vs.  JOHN DENNING 
HEARING ON MOTION TO CONSOLIDATE 
FILED BY JOHN DENNING 
* TENTATIVE RULING: * 
 
Unopposed – granted. 
 
 
  
 6.  TIME:  9:00   CASE#: MSC15-01511 
CASE NAME: PERRY  vs.  STOLTZ 
HEARING ON MOTION FOR JUDGMENT ON THE PLEADINGS 
FILED BY FIRST AMERICAN TITLE COMPANY 
* TENTATIVE RULING: * 
 
 Defendant First American Title Company’s motion for judgment on the pleadings is 
granted with leave to amend as to all causes of action. 
 
 Conversion (cause of action 1): Conversion requires allegations showing (1) a plaintiff’s 
ownership or right to possession of the property and (2) a defendant’s wrongful act or 
disposition of the property rights. (Shopoff & Cavallo LLP v. Hyon (2008) 167 Cal.App.4th 1489, 
1507.) Plaintiff has failed to allege facts showing that First American’s refusal to close escrow 
without a release of the lis pendens and judgment lien was a wrongful act. Without additional 
allegations regarding the escrow instructions or an explanation as to why First American was 
required to follow Plaintiff’s unilateral instruction (if that is in fact the case), the Court cannot find 
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that Plaintiff has stated sufficient facts to show that First American had the ability to do as 
Plaintiff requested and acted wrongfully by refusing Plaintiff’s request. Therefore, the motion is 
granted as to this cause of action. 
 

Fraud (cause of action 2): Fraud requires, among other elements, a false statement of 
fact. (Engalla v. Permanente Medical Group, Inc. (1997) 15 Cal.4th 951,974.) Here, Plaintiff 
argues that First American’s statement that it could not close escrow without a release of the lis 
pendens and judgment lien was a false statement. As noted above, there are insufficient facts 
for the Court to find that First American could have done as Plaintiff requested. Thus, without 
additional allegations, the Court cannot find that First American’s statement was a false 
statement and the motion is granted as to this cause of action. 

Financial Elder Abuse (cause of action 3): Financial elder abuse requires that (1) the 
defendant took, obtained or retained a plaintiff’s property (or assisted in that act), (2) that the 
plaintiff is 65 years of age or older, (3) that the defendant took, obtained or retained the plaintiff’s 
property for a wrongful use or with the intent to defraud, (4) that the plaintiff was harmed, and (5) 
the defendant’s conduct was a substantial factor in causing that harm. (Welf. & Inst. Code 
section 15610.30.) Without additional allegations that show that First American could have 
closed escrow without a release of the lis pendens and judgment lien there are no allegations 
that First American acted wrongfully. Therefore, the motion is granted as to this cause of action, 

Negligence (cause of action 4): An escrow holder’s duty is generally limited to strictly 
and faithfully performing the escrow instructions provided by the parties (i.e. the buyer and 
seller). (Vournas v. Fidelity Nat. Title Ins. Co. (1999) 73 Cal.App.4th 668, 674.) Plaintiff has not 
alleged or attached the escrow instructions and without these, the Court cannot determine if the 
alleged acts of First American were negligent. Plaintiff has also failed to allege whether his 
instruction that First American close without a release of the lis pendens and judgment lien was 
permitted by the escrow instructions, approved by both parties to the escrow or some other 
reason why these instructions should have been followed by First American. First American’s 
motion did not address its potential liability as a title insurer and they should plan on doing so in 
the future. The Court notes, however, that whether First American could have issued title 
insurance without a release of the lis pendens and judgment lien is likely a matter that will be 
clarified when the escrow instructions are added to the complaint. Therefore, the motion is 
granted as to this cause of action. 

Unjust Enrichment (cause of action 5): Based upon the statement in Plaintiff’s 
opposition, the motion is granted as to this cause of action. This is without prejudice to Plaintiff 
including a request for restitution in his prayer for relief if he properly alleges a claim that 
supports such a prayer for relief. 

Violation of Business and Professions Code section 17200 (cause of action 6): A party 
violates Business and Professions Code section 17200 when it engages in a practice that is 
unfair, fraudulent and/or unlawful. (Cel-Tech Communications & Cel-Communications, Inc. v. 
Los Angeles Cellular Telephone Co. (1999) 20 Cal.4th 163, 180.) Based upon the current 
allegations in the complaint, the Court cannot find sufficient allegations to show that First 
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American could have done as Plaintiff requested and closed escrow without a release of the lis 
pendens and judgment lien. Without these allegations, there are no allegations of unfair, 
fraudulent or unlawful acts by First American. Therefore, the motion is granted as to this cause 
of action. 

Declaratory Relief (cause of action 7): This cause of action relates only to attorney 
Stoltz. Plaintiff did not explain how this claim relates to First American. In addition, this cause of 
action is superfluous, in light of plaintiff’s other causes of action.  (See, Code Civ. Proc., § 1061; 
Hood v. Superior Court (1995) 33 Cal.App.4th 319, 323-324 [no need for declaratory relief when 
issues raised “were fully engaged by other causes of action”].  See also, General of America 
Ins. Co. v. Lilly (1968) 258 Cal.App.2d 465, 470.) Therefore, the motion is granted as to this 
cause of action. 

Leave to Amend: 

Leave to amend is liberally granted, especially the first time that a pleading is attacked. 
Plaintiff is given leave to amend to add allegations that address the issues discussed above. 
The Court requests that Plaintiff attached or allege verbatim the escrow instructions that are the 
subject of Plaintiff’s complaint. Plaintiff is also given leave to amend to allege any additional 
facts showing how First American’s conduct violated the escrow instructions, including facts 
showing that First American could have closed escrow without a release of the lis pendens and 
judgment lien and how that refusal was wrongful. Plaintiff is not given leave to amend to add 
new causes of action. 

Additional Matters: 

The Plaintiff requests a statement of decision in his opposition. The matters included in 
that request are not part of this motion and the Court will not issue an advisory opinion on 
matters that are not properly before it. 
 
 
  
 7.  TIME:  9:00   CASE#: MSC15-01511 
CASE NAME: PERRY  vs.  STOLTZ 
HEARING ON OSC RE: FAILURE OF LEIGHTON PERRY TO APPEAR ON 5/26/16 
* TENTATIVE RULING: * 
 
Appear.  May appear by Court Call if tentative ruling on Line 6 is not argued. 
 
 
  
 8.  TIME:  9:00   CASE#: MSC15-01511 
CASE NAME: PERRY  vs.  STOLTZ 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
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May appear by Court Call if tentative ruling on Line 6 is not argued. 
 
 

  
 9.  TIME:  9:00   CASE#: MSC15-02015 
CASE NAME: SCIENTIST SOLUTIONS  vs.  LAGAYA 
HEARING ON MOTION FOR PROTECTIVE ORDER AND FOR SANCTIONS 
FILED BY SCIENTIST SOLUTIONS, INC. 
* TENTATIVE RULING: * 
 
Because of the nature and extent of this discovery dispute, a Discovery Referee will be 
appointed by the Court under CCP 639.  If the parties wish to agree to an individual to serve as 
the Discovery Referee, that individual will be appointed.  If not, the Court will make the selection. 
 
 
  
10.  TIME:  9:00   CASE#: MSC15-02015 
CASE NAME: SCIENTIST SOLUTIONS  vs.  LAGAYA 
HEARING ON MOTION TO EXTEND PRELIMINARY INJUNCTION 
FILED BY SCIENTIST SOLUTIONS, INC. 
* TENTATIVE RULING: * 
 
 Plaintiffs’ motion to further extend the preliminary injunction issued on March 4, 2016, 
is denied.  The preliminary injunction is hereby extinguished.  After carefully weighing the 
evidence, and considering both the likelihood that plaintiffs will prevail on the merits and the 
“relative interim harm” to both sides, the Court does not believe that further extending the 
preliminary injunction would be appropriate.  (See, Butt v. State of California (1992) 4 Cal.4th 
668, 677-678.)  The Court’s reasoning is as follows. 
 
 A. Trade Secrets. 
 
 Customer lists represent a borderline area of trade secrets law.  In the case at bar, 
there is disputed evidence concerning whether the subject database is a genuine trade secret, 
or instead comprises information that defendants could quickly compile through internet 
searches and defendants’ own personal contacts.  (See, American Paper & Packaging Prods. v. 
Kirgan (1986) 183 Cal.App.3d 1318, 1326.  See also, Scott v. Snelling & Snelling, Inc. (N.D.Cal. 
1990) 732 F.Supp. 1034, 1044-45.)  
 
 The Court notes that simply labeling the database a trade secret is not sufficient.  (See, 
Thompson v. Impaxx, Inc. (2003) 113 Cal.App.4th 1425, 1430.)  Further, an agreement between 
employer and employee defining a trade secret may not be decisive in determining whether the 
court will so regard it.  (See, American Paper, supra, 183 Cal.App.3d at 1325.)  Finally, “[o]ne 
may do business with a former employer's customers with whom one became personally 
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acquainted and developed a business relationship while formerly employed.”  (Moss, Adams & 
Co. v. Shilling (1986) 179 Cal.App.3d 124, 128.) 
 
 B. Use of Trade Secrets. 
 
 Even if the database is a trade secret, proving that defendants have actually used that 
database is problematic.  (See, The Retirement Group v. Galante (2009) 176 Cal.App.4th 1226, 
1239-41.)  Defendants vehemently insist that they have not, and plaintiffs offer no direct 
evidence to the contrary.  The mere fact that defendants’ new company has done work for some 
clients who also show up on plaintiffs’ database is not strong evidence that defendants misused 
the database to obtain those clients.  
 
 C. The Preliminary Injunction Analysis. 
 
 Plaintiffs argue that they are not required to show “irreparable injury,” because 
injunctive relief is authorized by the Uniform Trade Secrets Act.  However, assuming that this is 
true, it does not mean that a lack of “irreparable injury” is irrelevant. 
 
 In the case at bar, plaintiffs had no difficulty estimating their monetary damages: 
the fixed sum of $ 23,084.83, allegedly withdrawn from plaintiffs’ operating account, and; 
“an average monthly loss of revenue of $25,000 to $30,000 ...”  (Allen Dec., filed on 4-8-16, ¶ 17 
and ¶ 20.)  It would appear to the Court that, if plaintiffs ultimately prevail at trial, a judgment for 
monetary damages would make plaintiffs whole without the need for a preliminary injunction. 
 
 Further, as a practical matter, granting the broad preliminary injunction that plaintiffs 
seek would likely put defendants out of business, while plaintiffs offer no evidence that the 
allegedly improper aspect of defendants’ conduct threatens to put plaintiffs out of business.  
Accordingly, the consideration of relative interim harm favors allowing the preliminary injunction 
to expire. 
 
 
  
11.  TIME:  9:00   CASE#: MSC15-02015 
CASE NAME: SCIENTIST SOLUTIONS  vs.  LAGAYA 
HEARING ON OSC RE: CONTEMPT PROCEEDINGS PLAINTIFF 
* TENTATIVE RULING: * 
 
 The OSC re contempt is discharged.  The Court does not find it appropriate under the 
circumstances to initiate quasi-criminal contempt proceedings against defendants. 
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12.  TIME:  9:00   CASE#: MSC15-02015 
CASE NAME: SCIENTIST SOLUTIONS  vs.  LAGAYA 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
May appear by Court Call if the tentative rulings on Lines 9, 10 and 11 are not argued. 
 
 
  
13.  TIME:  9:00   CASE#: MSC15-02235 
CASE NAME: NATIONAL COLLEGIATE  vs.  BELLOW 
HEARING ON MOTION FOR JUDGMENT ON THE PLEADINGS 
FILED BY NATIONAL COLLEGIATE STUDENT LOAN TRUST, 200 
* TENTATIVE RULING: * 
 
Hearing dropped by Court.  Case dismissed without prejudice. 
 
 
  
14.  TIME:  9:00   CASE#: MSC15-02315 
CASE NAME: THORNTON  vs.  CLARE 
HEARING ON DEMURRER TO COMPLAINT of THORNTON 
FILED BY SIMONE CLARE 
* TENTATIVE RULING: * 
 
Hearing continued by stipulation to 8/10/16 at 9:00 a.m. in Dept. 9. 
 
 
  
15.  TIME:  9:00   CASE#: MSC16-00207 
CASE NAME: PAGELA  vs.  WELLS FARGO BANK 
HEARING ON DEMURRER TO 1st Amended COMPLAINT of PAGELA 
FILED BY WELLS FARGO BANK, N.A. 
* TENTATIVE RULING: * 
 
Wells Fargo, N.A.’s Demurrer to the First Amended Complaint is sustained in part and 
overruled in part. 
 
 As to the 1st Cause of Action for Violation of Cal. Civil Code § 2923.55, the 
demurrer is sustained with leave to amend.  Plaintiffs failed to allege facts sufficient to state a 
cause of action. Here, a trustee’s sale has not occurred and no trustee’s deed upon sale has 
been recorded. Civil Code § 2924.12 provides a “safe harbor” precluding liability “for any 
violation…corrected and remedied before the recording of a trustee’s deed.”  Saterbak v. Nat'l 
Default Servicing Corp. (S.D.Cal. Oct. 1, 2015, No. 15cv956-WQH-NLS) 2015 U.S. Dist. LEXIS 
135765, at *28-29.) 
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 The remedies available for violations of Civil Code Sections 2623.55 (1st C/A), 2923.6 
(2nd C/A), and 2929.17 (3rd C/A) are found in Civil Code §2924.12.  It states in pertinent part: 
(1)(a) If a trustee's deed upon sale has not been recorded, a borrower may bring an action for 
injunctive relief to enjoin a material violation of Section 2923.55, 2923.6, 2923.7, 2924.9, 
2924.10, 2924.11, or 2924.17. 
 
 Civil Code §2923.55 requires the mortgage servicer to contact the borrower to explore 
option to avoid foreclosure at least 30 days before recording the notice of Default.  Here, 
Plaintiffs allege that their loan modification review has been completed and Defendant has 
provided a written decision in a letter dated May 28, 2015 denying the application for loan 
modification.  (First Amended Complaint, ¶32.)  There is no material violations that may 
be enjoined. 
 
 As to the 2nd Cause of Action for Violation of Cal. Civil Code § 2923.6, the 
demurrer is sustained with leave to amend. Plaintiffs failed to allege facts sufficient to state a 
cause of action. 
  
 Civil Code § 2923.6 requires that a Notice of Default is not recorded while the loan 
modification review is pending. It is designed to prevent “dual tracking.”  Here, the loan 
modification review had been completed, so the court cannot enjoin “dual tracking.” 
   
 As to the 3rd Cause of Action for Violation of Cal. Civil Code § 2924.17, the 
demurrer is sustained with leave to amend.  Plaintiffs failed to allege facts sufficient to state a 
cause of action. Civil Code § 2924.17 provides that “[A] mortgage servicer shall ensure that it 
has reviewed competent and reliable evidence to substantiate the borrower's default and the 
right to foreclose, including the borrower's loan status and loan information.” Here, Plaintiffs 
have not alleged facts showing Defendant did not rely on reliable evidence to substantiate the 
default or Defendant’s right to foreclose. 
 
 Moreover, Notice of Trustee’s Sale was recorded on May 7, 2015.  Defendant cannot 
hold a trustee’s sale without re-noticing Plaintiffs because more than a year has passed since it 
recorded the Notice of Trustee’s Sale. “In the event that the sale proceedings are postponed for 
a period or periods totaling more than 365 days, the scheduling of any further sale proceedings 
shall be preceded by giving a new notice of sale in the manner prescribed in Section 2924f.”  
Civil Code § 2924g(c)(2).  Defendants must rely on competent and reliable evidence to 
substantiate the borrower's default and the right to foreclose before recording the Notice of 
Trustee’s Sale. 
 
 As to the 4th Cause of Action for Negligence, the demurrer is overruled.  Plaintiffs 
have alleged facts sufficient to state a cause of action.  Defendant demurs on the ground 
Plaintiffs cannot establish the “duty” element.  Defendant relies on the line of cases that hold it is 
well-established that financial institutions generally owe borrowers no duty of care in connection 
with making and servicing loans.  Moreover, a loan modification is the renegotiation of loan 
terms, which falls squarely within the scope of a lending institution's conventional role as a 
lender of money.  Lueras v. BAC Home Loans Servicing, LP (2013) 221 Cal.App.4th 49, 67. 
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 Plaintiffs urges the court to follow Alvarez v. BAC Home Loans Servicing, L.P. (2014) 
228 Cal.App.4th 941.  In Alvarez, the court found a duty owed “because defendants allegedly 
agreed to consider modification of the plaintiffs' loans, the Biakanja factors clearly weigh in favor 
of a duty. The transaction was intended to affect the plaintiffs and it was entirely foreseeable 
that failing to timely and carefully process the loan modification applications could result in 
significant harm to the applicants.” Alvarez v. BAC Home Loans Servicing, L.P. (2014) 228 
Cal.App.4th 941, 948. 
 
  Defendant is correct there is a split in authority in whether a lender owes a borrower a 
duty of care in the loan modification process. Where there is more than one appellate court 
decision, and such appellate decisions are in conflict, the court exercising inferior jurisdiction 
can and must make a choice between the conflicting decisions.  Auto Equity Sales, Inc. v. 
Superior Court (1962) 57 Cal.2d 450, 456. 
 
 “‘Whether a duty of care exists is a question of law to be determined on a case-by-case 
basis. [Citation.] [¶] We start by identifying the allegedly negligent conduct by [defendants] 
because our analysis is limited to ‘the specific action the plaintiff claims the particular 
[defendant] had a duty to undertake in the particular case.’ (Lueras v. BAC Home Loans 
Servicing, LP (2013) 221 Cal.App.4th 49, 62 [163 Cal. Rptr. 3d 804].)” Alvarez v. BAC Home 
Loans Servicing, L.P. (2014) 228 Cal.App.4th 941, 944. 
  
 In this case, based on the allegations in the First Amended Complaint, the court is 
inclined to follow Alvarez.  “‘Nymark does not support the sweeping conclusion that a lender 
never owes a duty of care to a borrower. Rather, the Nymark court explained that the question 
of whether a lender owes such a duty requires “the balancing of [the ‘Biakanja factors’]….”’ 
Alvarez v. BAC Home Loans Servicing, L.P. (2014) 228 Cal.App.4th 941, 945. 
  
  Here, Plaintiffs have alleged facts showing the Biakanja factors favor the finding of a 
duty of care. 
 
 As to the 5th Cause of Action for Negligent Misrepresentation, the demurrer is 
overruled.  Plaintiffs have alleged facts sufficient to state a cause of action. 
  
 “‘The elements of negligent misrepresentation are ‘(1) the misrepresentation of a past or 
existing material fact, (2) without reasonable ground for believing it to be true, (3) with intent to 
induce another's reliance on the fact misrepresented, (4) justifiable reliance on the 
misrepresentation, and (5) resulting damage.’” Wells Fargo Bank, N.A. v. FSI, Financial 
Solutions, Inc. (2011) 196 Cal.App.4th 1559, 1573. 
 
 Additionally, “a lender does owe a duty to a borrower to not make material 
misrepresentations about the status of an application for a loan modification or about the date, 
time, or status of a foreclosure sale.” Lueras v. BAC Home Loans Servicing, LP (2013) 221 
Cal.App.4th 49, 68. 
 
 Plaintiffs allege in February 2015, Defendants’ representative, Ms. Wilkening assured 
Plaintiffs that no sale date was pending and that a long term solution to keep them in their home 
was being worked on.  (FAC, ¶81.)  Ms. Wilkening was the de facto point of contact charged 
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with accurate knowledge of the account and knew or should have known Wells Fargo never 
intended to give Plaintiffs a loan modification.  (FAC, ¶82.) Therefore any assurances were false 
and misleading. (FAC, ¶82) Wells Fargo made the representations to further the common plan 
to defraud Plaintiffs and with the intent to induce Plaintiffs’ reliance.  (FAC, ¶¶84 and 87.)  
Plaintiffs reasonably relied on the representations.  (FAC, ¶85) As a proximate result, Plaintiffs 
suffered damages in that they have been required to retain counsel to bring an action to re-
establish their ownership in their home.  (FAC, ¶89.) 
 
 As to the 6th Cause of Action for Violation of Business & Professions Code § 
17200, the demurrer is overruled.  Plaintiffs have alleged facts sufficient to state a cause of 
action. 
 
 “The Unfair Business Practices Act defines ‘unfair competition’ as any ‘unlawful, unfair or 
fraudulent business practice and unfair, deceptive, untrue or misleading advertising ….’ (§ 
17200.) The Legislature intended this ‘sweeping language’ to include 'anything that can properly 
be called a business practice and that at the same time is forbidden by law.'” Bank of the West 
v. Superior Court (1992) 2 Cal.4th 1254, 1266. 
 
 "Fraudulent," as used in the statute, does not refer to the common law tort of fraud but 
only requires a showing members of the public 'are likely to be deceived.'” Saunders v. Superior 
Court (1994) 27 Cal.App.4th 832, 838-839.   “In drafting the act, the Legislature deliberately 
traded the attributes of tort law for speed an administrative simplicity. As a result, to state a 
claim under the act one need not plead and prove the elements of a tort.  Bank of the West v. 
Superior Court (1992) 2 Cal.4th 1254, 1266-1267.   
 
 Here, however, Plaintiffs have alleged conduct that if proven amounts to fraudulent 
conduct under the common law and conduct likely to deceive the public.  Thus, Plaintiffs have 
allege facts sufficient to state a cause of action. 
 
Request for Judicial Notice 
 
 Pursuant to Evidence Code § 452(h), Defendant Wells Fargo requests the court to take 
judicial notice of the following: 
 

1. Court’s tentative ruling sustaining Wells Fargo’s unopposed demurrer to the initial 
complaint, with 10 days leave to amend. 

 
Defendant’s request for judicial notice is granted. 
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16.  TIME:  9:00   CASE#: MSC16-00601 
CASE NAME: CHRISTINE DEAN  vs.  FRIENDS OF PINE MEADOW 
HEARING ON  (JOINDER IN) SPECIAL MOTION TO STRIKE 
FILED BY KELLY CALHOUN 
* TENTATIVE RULING: * 
 
 Defendant Calhoun’s joinder in the special motion to strike filed by defendants Friends of 
Pine Meadow, Tim Platt, Mark Thompson, Julian Frazer, and Mike Benson is moot in view of 
plaintiffs’ dismissal of their complaint against her. 
 
 
  
17.  TIME:  9:00   CASE#: MSC16-00601 
CASE NAME: CHRISTINE DEAN  vs.  FRIENDS OF PINE MEADOW 
HEARING ON MOTION TO STRIKE 
FILED BY KELLY CALHOUN 
* TENTATIVE RULING: * 
 
 Defendant Calhoun’s special motion to strike is moot in view of plaintiffs’ dismissal of 
their complaint against her.  However, the court retains jurisdiction to award attorney’s fees and 
hereby awards costs and attorney’s fees in the sum of $7,495.00.  It is settled that a plaintiff 
may not avoid liability for costs and attorney’s fees by voluntarily dismissing her case.  Sylmar 
Air Conditioning v. Pueblo Contracting Services, Inc. (2004) 122 Cal.App.4th 1049, 1054.  Costs 
and attorney’s fees may be awarded if the court determines that the defendant would have 
prevailed on the motion.  Tourgeman v. Nelson & Kennard (2014) 222 Cal.App.4th 1447, 1457.   
 
 The court hereby makes that determination.  The statements that defendant Calhoun is 
alleged to have made are speech that is protected under CCP § 425.16 and are not exempted 
under CCP § 425.17 for the reasons stated in the ruling on the other defendants’ motion.  That 
ruling is hereby incorporated into this ruling.  Further, plaintiffs have not established the 
probability of prevailing on their claim against defendant Calhoun.  Had the court ruled on 
defendant Calhoun’s motion on the merits, it would have sustained her objection, no. 33, to 
paragraph 36 of Christine Dean’s Declaration on grounds of lack of foundation and possible lack 
of personal knowledge.  Further, based upon paragraphs 5 and 9 of Calhoun’s and her Exhibits 
2 and 4, the court would have found that her statement was made in connection or logically 
connected to an official proceeding and is therefore protected under Civil Code section 47; 
and/or that it was non-actionable as opinion rendered during a heated public debate (see 
Rosenaur v. Scherer (2001) 88 Cal.App.4th 260, 283) or for other reasons.   
 
 The court finds that $7,495.00 is the amount of the reasonable costs and attorney’s fees 
based on a reasonable rate for an experienced attorney in Contra Costa County and a 
reasonable number of hours.  It finds the reasonable number of hours to be substantially less 
than the number of hours expended by defendants, after considering what arguments and 
papers were necessary to achieve the desired result.  See Robertson v. Rodriguez (1995) 36 
Cal.App.4th 34, 362; Maughan v. Google Technology, Inc. (2006) 143 Cal.App.4th 1242. 
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18.  TIME:  9:00   CASE#: MSC16-00601 
CASE NAME: CHRISTINE DEAN  vs.  FRIENDS OF PINE MEADOW 
HEARING ON MOTION TO STRIKE 
FILED BY FRIENDS OF PINE MEADOW, et al. 
* TENTATIVE RULING: * 
 
 The special motion to strike filed by defendants Friends of Pine Meadow (“FPM”), 
Tim Platt, Mark Thompson, Julian Frazer, and Mike Benson is granted.  The basis for this ruling 
is as follows.   
 

A. Request for Judicial Notice filed 5/6/16. 
 
The court grants this unopposed Request for Judicial Notice. 

 
B. Standards for consideration of special motion to strike. 

 
Consideration of a special motion to strike under CCP § 425.16 involves a two-step 

process.  First, the defendant must make a prima facie showing that the plaintiff's cause of 
action arises from an act by the defendant in furtherance of the defendant's right of petition or 
free speech in connection with a public issue.  Second, if the defendant makes this showing, the 
plaintiff must show he has a probability of prevailing on the claim.  If plaintiff fails to make this 
showing, the cause of action shall be stricken.  Martin v. Inland Empire Utilities Agency (2011) 
198 Cal. App. 4th 611, 623, rev. den; CCP § 425.16 (b)(1).  In making its determination, the 
court considers the pleadings, and supporting and opposing declarations stating the facts upon 
which the liability or defense is based.  CCP § 425.16 (b)(2). 

 
C. First Step – the Law. 
 
A cause of action arises from an act by the defendant in furtherance of the defendant’s 

right of petition or free speech in connection with a public issue if it falls within one of the 
following four categories:  “(1) any written or oral statement or writing made before a legislative, 
executive, or judicial proceeding, or any other official proceeding authorized by law, (2) any 
written or oral statement or writing made in connection with an issue under consideration or 
review by a legislative, executive, or judicial body, or any other official proceeding authorized by 
law, (3) any written or oral statement or writing made in a place open to the public or a public 
forum in connection with an issue of public interest, or (4) any other conduct in furtherance of 
the exercise of the constitutional right of petition or the constitutional right of free speech in 
connection with a public issue or an issue of public interest.”  CCP § 425.16 (e) (emphasis 
added). If the matter falls within the first two categories listed above, it need not concern a 
matter of public interest or have public significance; but if it falls within the third or fourth, it must.   
Briggs v. Eden Council for Hope & Opportunity (1999) 19 Cal.4th 1106, 1116, 1123.  
 

Whether CCP § 425.16 applies is determined by the “principal thrust or  
gravamen” of plaintiff’s claims.  Martinez v. Metabolife International, Inc. (2003) 113 Cal.App.4th 
181, 187.  In making this determination, the court focuses on the “allegedly wrongful and injury-
producing conduct that provides the foundation for the claims.”  Castleman v. Sagaser (2013) 
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216 Cal.App.4th 481, 490-491.  “The anti-SLAPP statute's definitional focus is not the form of 
the plaintiff's cause of action but, rather, the defendant's activity that gives rise to his or her 
asserted liability—and whether that activity constitutes protected speech or petitioning.”  
Navellier v. Sletten (2002) 29 Cal.4th 82, 92; Peregrine Funding, Inc. v. Sheppard Mullin Richter 
& Hampton (2005) 133 Cal.App.4th 658, 671; see also Jarrow Formulas, Inc. v. LaMarche 
(2003) 31 Cal4th 728, 734–735 (section 425.16 encompasses any cause of action arising from 
protected activity, and the statute does not categorically exempt any particular type of action).   
A plaintiff cannot “frustrate the purposes of the SLAPP statute through a pleading tactic of 
combining allegations of protected and nonprotected activity under the label of one ‘cause of 
action’.”  Fox Searchlight Pictures, Inc. v. Paladino (2001) 89 Cal. App. 4th 294, 308. 
 

D. First Step – conclusion:  the causes of action arise from acts by defendants in 
furtherance of defendants’ right of petition or free speech. 

 
Plaintiffs allege five causes of action:  (1)  Declaratory Relief/Permanent Injunction; (2) 

Intentional Interference with Prospective Economic Advantage; (3) Negligent Interference with 
Prospective Economic Advantage; (4) Defamation; and (5) Conspiracy.  Each of these causes 
of action may properly be the subject of a motion to strike under CCP § 425.16   See Wilcox v. 
Sup. Ct. (1994) 27 Cal.App.4th 809, 816, overruled on other grounds in Equilon Enterprises, 
LLC v Consumer Cause, Inc. (2002) 29 Cal.4th 53 (“The favored causes of action in SLAPP 
suits are defamation [and] various business torts such as interference with prospective 
economic advantage . . .”); Equilon, supra (suit for declaratory relief and permanent injunction); 
South Sutter, LLC v. LJ Sutter Partners, L.P. (2011) 193 Cal. App. 4th 634, 665-666 (declaratory 
relief).  Further, defendants have met their burden of showing that all five of these causes of 
action arise from acts by the defendants in furtherance of the defendants’ right of petition or 
free speech.   

 
Plaintiffs argue that defendants’ conduct is not entitled to the protection afforded by CCP 

§ 425.16 for two reasons:  (1) that the conduct went beyond “speaking out about the ‘public 
issue’” or “exceeds the scope of the ‘public issue’” (Opp. of FPM Def.s at 2:1, 4:11-12); and (2) 
that the conduct gives rise to a cause of action against persons who are primarily engaged in 
the business of selling goods or services (Id. at 2:4) and thus is exempt from a section 425.16 
motion to strike because of the provisions of section 425.17 (c).  Neither argument is valid.   

 
Plaintiffs argue for a narrow definition of “public issue” without offering any supporting 

authority.  (See Opp. at 4:15-5:11.)  On that ground alone, the court could deem this argument 
to be without foundation.  Anastos v. Lee (2004) 118 Cal.App.4th 1314, 1318. 
 
 However, analysis of the argument also leads to the same conclusion.  Plaintiffs 
concede that defendants had the right to speak against the project at public meetings.  (Opp. at 
4:5.)  Defendants also clearly had the right advocate at City meetings against DeNova’s request 
to amend the City’s General Plan, and to seek a referendum after the City approved a General 
Plan Amendment.  CCP section 425.16 protects not just communications made “before a 
legislative  . . . proceeding” (CCP § 425.16 (e)(1), but also “in connection with” such a 
proceeding or with any “public issue or an issue of public interest.”  CCP § 425.16 (e)(2)-(4).  
Thus, plaintiffs assert far too narrow of an interpretation of what the public issue was.  
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A matter of private concern should not be defined with such a level of abstraction as to 
enable it to be elevated in almost every case into a public issue.  See World Financial Group, 
Inc. v. HBW Ins. & Financial Services (2009) 172 Cal.App.4th 1561, 1570; Consumer Justice 
Center v. Trimedica International, Inc. (2003) 107 Cal.App.4th 595, 601.  But neither should a 
public issue be defined so narrowly as to unduly limit the protection of section 425.16.  See 
Seelig v. Infinity Broadcasting Corp. (2002) 97 Cal.App.4th 798, 808 (the “public interest” 
requirement is “to be ‘construed broadly’ so as to encourage participation by all segments of our 
society in vigorous public debate related to issues of public interest); see also M. G. v. Time 
Warner, Inc. (2001) 89 Cal. App. 4th 623, 629.  And this is certainly so when the situation 
involves the classic type of situation that section 425.16 was enacted to remedy – “a suit filed by 
a large land developer against environmental activists or a neighborhood association intended 
to chill the defendants' continued political or legal opposition to the developers' plans.”  Wilcox v. 
Sup. Ct., supra, 27 Cal.App.4th at 815; Dixon v. Sup. Ct. (1994) 30 Cal.App.4th 733, 741 (court 
found section 425.16 applicable despite plaintiff’s claim that defendant’s statements were made 
after the CEQA proceedings had terminated and were directed against a company that was not 
part of the CEQA proceedings).  

 
The public issue involved in this case is plaintiffs’ development plans for the Property 

and all necessary steps in the development process, including the City’s General Plan 
Amendment and defendants’ attempts to reverse that Amendment.  (See Complaint, ¶ 19, 24, 
25, 29.)   See Lee v. Fick (2005) 135 Cal.App.4th 89, 98 (statements made after school decided 
to retain challenged teacher were still part of official proceeding because “parents can ask the 
school officials to reconsider [and a] request for reconsideration is part of the official 
proceedings”).  The charges that defendants used improper conduct in connection with the 
Referendum Petition and about DeNova’s alleged plan to build far more than 99 homes concern 
the public issue as so defined.  So do the charges of corruption in getting the development 
project approved.  (See Complaint, ¶ 67; Opp. at 4:25-5:6).)  Further, any statements that FPM 
may have made proposing that someone other than DeNova acquire the Property and put it to 
some use other than a housing subdivision were made in connection with the opposition to the 
development.  See also Fox Searchlight, supra; Comstock v. Aber (2012) 212 Cal.App.4th 931, 
946. 

 
Plaintiffs are correct that CCP § 425.16 does not eliminate the tort of defamation.  

(Opp. at 5:25, fn. 1.)  They are incorrect, however, in asserting that defamatory speech is not 
protected speech under the first part of the test.  Only illegal speech is not protected.  See 
Mendoza v. ADP Screening & Selection Services, Inc. (2010) 182 Cal.App.4th 1644, 1654; 
Flatley v. Mauro (2006) 39 Cal.4th 299, 311 (demand letter and subsequent telephone calls by 
an attorney that the court considered constituted extortion).  For these purposes, “illegal” means 
criminal speech, not speech that simply violates some non-criminal statute, such as Civil Code 
section 44. Mendoza, supra.  Defendants have not conceded, nor does the evidence 
conclusively establish, that they engaged in any criminal speech.  (Sweetwater Union School 
Dist. v. Gilbane Building Co. (2016) 245 Cal.App.4th 19, properly cited by plaintiffs in their brief 
filed June 2, 2016 was depublished on June 8, 2016 because review was granted.)   

  
 Plaintiffs’ argument that CCP § 425.16 does not apply because of the exemption under 
CCP § 425.17 (c) is also invalid.  That exemption applies only to causes of action brought 
against a defendant “primarily engaged in the business of selling or leasing goods or services.”  
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Plaintiffs have not met their burden of proving that any of the defendants, even FPM, are 
“primarily” engaged in selling goods or services.  (See Ex. K to C. Dean Decl.)  FPM is not a 
separate legal entity in any event, only a political committee.  (Thomson Decl., ¶ 5.)  Plaintiffs 
have the burden of proving that the exemption from anti-SLAPP protection provided by CCP § 
425.17 (c) applies (Simpson Strong-Tie Co., Inc. v. Gore (2010) 49 Cal.4th 12, 26) and have 
failed to meet it. 
 

If the fact that one of the solutions proposed by the opponent of a development is a 
competing acquisition of the property meant that the opponent was transformed into a business 
competitor, the exemption would swallow the rule and the anti-SLAPP statute would no longer 
apply in the paradigmatic type of situation it was enacted to address.  Plaintiffs have not pointed 
to anything in the construction or history of sections 425.16 and 425.17 to permit such a result.  
Cf. CCP § 425.16 (a)) (section 425.16 is to be broadly construed) and Simpson Strong-Tie Co., 
Inc. v. Gore, supra, 49 Cal.4th at 22 (CCP § 425.17 is to be construed narrowly.)  Plainly, CCP § 
425.17 was enacted to ensure that business competitors would not be chilled in enforcing their 
rights against each other to prevent unfair competitive practices.  It was not enacted to wholly 
undermine the protection afforded by CCP § 425.16 to persons who exercise their constitutional 
or legislative rights to oppose land development, just because one solution they propose is 
acquisition of the land by someone else.   
 

Plaintiffs’ reliance on Consumer Justice Center v. Trimedica International, Inc. (2003) 
107 Cal.App.4th 595 in support of their CCP § 425.17 argument is misplaced.  Consumer 
Justice held that the trial court properly denied defendant’s motion to strike because whether a 
commercial enterprise misrepresented the qualities of its product was not a matter of public 
interest, not because the exemption under section 425.17 applied because the defendant was 
primarily engaged in selling goods or services.  Indeed, the holding of Consumer Justice could 
not have involved an interpretation of CCP § 425.17.  Consumer Justice was decided in 2003.  
CCP § 425.17 did not become law until 2004. 

 
E. Second Step – no probability of prevailing. 

 
 In order to establish they have a probability of prevailing on their claims, plaintiffs must 
show facts sufficient to support a favorable judgment if their evidence is credited (Navellier v. 
Sletten (2002) 29 Cal. 4th 82, 89, 93) and to overcome any privilege or defense asserted by the 
defendants.  See Flatley v. Munro (2006) 39 Cal.4th 299, 323.  Plaintiffs have failed to do so. 
 

1. Interference with prospective economic advantage. 
 

Defendants argue they have shown these claims are barred by the First Amendment 
right to petition the government under the Noerr-Pennington doctrine.  The court agrees. 

 
 The Noerr-Pennington doctrine precludes suits for interference with prospective 

economic advantage when the interference consists of petitioning activity.  Hi-Top Steel Corp. v. 
Lehrer (1994) 24 Cal.App.4th 570, 574; see Tichinin v. City of Morgan Hill (2009)177 
Cal.App.4th 1049, 1064-1065, 1067-1068.  Petitioning activity includes not just direct 
presentations to legislative bodies, but also flyers to residents (Hi-Top, supra) and publicity 
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campaigns (Eastern R. Conf. v. Noerr Motors (1961) 365 U.S. 127, 1430) intended to influence 
public opinion in connection with official action. 

  
The Noerr-Pennington doctrine does not apply when the petitioning activity is a mere 

sham.  Hi-Top, supra, 24 Cal.App.4th at 576.  However, this sham exception is “extraordinarily 
narrow” where the petitioning activity is before a legislative body rather than a court.  Kottle v. 
Northwest Kidney Ctrs. (9th Cir. 1998) 146 F.3d 1056, 1061.  The courts have noted that 
misrepresentations are “condoned” in the political arena.  California Transport v. Trucking 
Unlimited (1972) 404 U.S. 508, 513).  See also Kottle, supra, 146 F.3d at 1062 
(“Misrepresentations are a fact of life in politics.”)   

 
Plaintiffs have not shown a probability of bringing themselves within the sham exception 

to the Noerr-Pennington doctrine.  They have not shown that defendants’ petitioning activities 
have been undertaken to delay the project without regard to whether defendants can reverse 
the City’s General Plan Amendment.  See Lockary v. Kayfetz (N. Dist. Cal. 1984) 587 F. Supp. 
631, 642. 

  
Defendants cite Matossian v. Fahmie (1980) 101 Cal.App.3d 128 and Dixon v. Superior 

Court (1994) 30 Cal.App.4th 733.   Matossian applies the Noerr-Pennington doctrine to 
interference claims based on allegedly false statements about the plaintiff and Dixon relies in 
part on Matossian.  Dixon was a case arising out of the precise factual setting at issue here – a 
development project and statements by an opponent of that project.   Plaintiffs do not distinguish 
or even mention these cases.   
 

2. Defamation. 
 

Speaking generally, the elements of a claim for defamation are proof that defendants 
published a false, defamatory statement of or concerning plaintiffs that caused plaintiffs harm or 
as to which harm is presumed and that defendants were negligent or had malice depending on 
whether the statements were about private matters and a private figure or about a public figure 
or a matter of public concern.  See CACI  1700 – 1705; Taus v. Loftus (2007) 40 Cal.4th 683.   

 
The claims for defamation fail for two reasons:  (1) plaintiffs have not established a 

probability of establishing a prima facie case as to some of them; and, more importantly, (2) 
plaintiffs have not shown that absolute privilege set forth in Civil Code section 47 does not 
apply.  Civil Code section 47 protects not just statements made in local city council proceedings, 
but also prior communications if those actions have some logical connection to the official 
proceeding.  Cayley v. Nunn (1987) 190 Cal App 3d 300 (immunizing statement made while 
gathering signatures for a petition that plaintiffs had illegally wiretapped defendants); Pettitt v. 
Levy (1972) 28 Cal.App.3d 484, 491 (applying the privilege to activities and conduct (formation 
of conspiracy and preparation of false building permit) separated in time and space from the city 
forums where the building permit was presented); O'Keefe v. Kompa (2000) 84 Cal. App. 4th 
130, 134-135 (collection activities after trial). 

    
No witness has testified that defendants said plaintiffs were guilty of corruption.   

(Complaint, ¶ 67 A.)  Plaintiffs’ proof that defendants made this statement is only a newspaper 
article.  The article is hearsay on that point.  Even if the newspaper article were admissible, the 
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part that plaintiffs highlight only states that someone took city council members to task for 
accepting something from developers, with at least two of them calling it “corruption.”  It is 
questionable whether this statement can be read to charge the developers rather than the 
city council members of corruption.  Further, if the words were about the developers, they 
were apparently uttered at a City Council meeting and thus were privileged under Civil Code 
section 47 (b). 

 
The alleged charges that plaintiffs engaged in intimidation and similar conduct during 

their efforts to persuade residents not to sign, or to withdraw their signatures on, the 
Referendum Petition (¶ 67 B.) were uttered during a public debate where charged rhetoric is 
considered non-actionable opinion.  See Blackhawk Corp. v. Ewing (1979) 94 Cal.App.3d 640 
(holding mischaracterizations of a developer’s project during a referendum petition signature 
drive – that it was high density when it was in reality low density; that it would require public 
subsidies when in fact it would not; that it was on Mt. Diablo when it was not – to be non-
actionable opinion when uttered in a public debate where “the audience may anticipate efforts 
by the parties to persuade others to their positions by use of epithets, fiery rhetoric or 
hyperbole”); Rosenaur v. Scherer (2001) 88 Cal.App.4th 260, 283 (use of the words “thief” and 
“liar” in the course of a chance confrontation with a political foe at a shopping center was the 
type of loose, figurative, or hyperbolic language that is constitutionally protected).   
 

The alleged charge that plaintiffs are planning a 288-unit development (Complaint, 
¶ 67 C., D.) are factually unsupported, considered opinion in the context of this political debate, 
or privileged.  The charge is that this statement was made “on various websites and Facebook 
group pages, and at public hearings.”  Statements made at official hearings are privileged under 
Civil Code section 47 (b).  As for statements made elsewhere, the only proof that plaintiffs 
submit is a letter to the editor written by Mark Thompson published in the Martinez News-
Gazette on February 1, 2016.  (Ex. G to C. Dean Decl.)  The letter is labeled opinion at the 
bottom.  See Blackhawk Corp. v. Ewing, supra.  It was written to encourage voters to prevent 
DeNova from undercutting the Referendum and so must be considered to have “some logical 
connection” to the Referendum, which, itself, is an official proceeding or has some logical 
connection to the City proceeding it was intended to overturn.  Cayley v. Nunn, supra; Lee v. 
Fick, supra.   Plaintiffs have not distinguished Blackhawk, Cayley, or Lee, or submitted any 
contrary authority. 

 
The alleged charge that the owners agreed with the designation of the Property as open 

space (¶ 67 E.) is not defamatory – it does not reduce anyone’s reputation.  Further it may refer 
to the prior owners not the current ones and plaintiff has not shown it was not made in a 
privileged setting. 

 
The alleged charge about tax breaks (¶ 67 F.) was made by defendant Calhoun, who 

has been dismissed, and plaintiffs have not submitted evidence sufficient to support a factual 
finding that the other defendants are responsible for anything defendant Calhoun may have 
said.  The alleged charge about the annexation of the Property into the City concerns a prior 
owner, not plaintiffs and was apparently made during a privileged City Council meeting.  (Frazer 
Decl., ¶ 5.) 

 
The alleged charge that the current owners of the Property are against the development 
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when they are in fact for it (¶ 67 G.) also does not lower plaintiffs’ reputation and again has not 
been shown to have been uttered outside of a privileged setting. 

 
The charge about the number of signatures gathered (¶ 67 H.) is not defamatory, and 

plaintiffs have not submitted any argument about it.  (See Opp. at 14:6-11.) 
 

3. Conspiracy. 
 
 Conspiracy is not itself a tort (Rusheen v. Cohen (2006) 37 Cal.4th 1048, 1062); it is 
merely a basis for vicarious liability.  See Wyatt v. Union Mortgage Co.  (1979) 24 Cal. 3d 773, 
784-785; Okun v. Superior Court (1981) 29 Cal. 3d 442, 454; Pettitt v. Levy (1972) 28 
Cal.App.3d 484, 491.  Because plaintiffs have not shown a probability of prevailing on their 
claims for the underlying torts of interference with prospective economic advantage or 
defamation, they have also not shown a probability of prevailing on their claim for conspiracy to 
commit those torts.  
 

4. Declaratory and Injunctive Relief. 
 

An injunction is a remedy, not a right.  An injunction may not be granted unless an 
underlying cause of action can be established.  See MaJor v. Miraverde Homeowners Assn. 
(1992) 7 Cal.App.4th 618. 

  
Plaintiffs seek to enjoin defendants from using the name “Friends of Pine Meadow”, and 

to require defendants to delete the FPM website and Facebook page, to destroy mailing lists, 
and to “cease and desist . . . the dissemination of any unverified statements or writings.”  
(Complaint at 22:21-27.)  However, plaintiffs have neither established they have a probability of 
prevailing on their claim that their rights were violated by the underlying wrongs they allege nor 
cited any authority that would permit the court to order the things they are requesting.  
Regardless of whether defendants’ motives were malicious or innocent, plaintiffs have not 
provided any authority stating it is wrongful for people on one side of a political dispute to adopt 
a name for their political committee that confuses some members of the public as to who is 
behind the committee. 
 

F. The Implied Request for Discovery. 
 

Plaintiffs argue that the court should not find plaintiffs have not met their burden at this 
early stage of the case, before they have conducted discovery.  According to the statute, a 
plaintiff needing discovery to oppose a motion under CCP § 425.16, must make a formal motion 
for discovery under CCP § 425.16 (g), not merely raise the point informally in her opposition to 
the motion to strike.  See Robertson v. Rodriguez (1995) 36 Cal.App.4th 347, 357.  Plaintiffs did 
not do so. 

 
Rulings on Evidentiary Objections 
 
FPM Defendants’ Objections filed 6/8/16 
 
1 – Sustained as to the words “nor my family” and “I know that none of the Friends knew 
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my father.” 
2 – Sustained as to the words “my family, or the Pine Meadow Owners.” 
3 – Sustained as to the words “and implies that it is speaking on behalf of me by stating, 

for example.” 
4 – Sustained.   
5 – Sustained. 
6 – Overruled.  Not specific enough about the language being objected to.  People v. 

Harris (1978) 85 Cal.App.3d 954, 957.   
7 – Overruled.  People v. Harris (1978) 85 Cal.App.3d 954, 957. 
8 – Sustained.  The article is hearsay when used to establish that defendants made the 

statement.   
9 – The objection to the characterization of what the article says is sustained. 
10 – Sustained on line 25 as to the words “past and” 
11 – Overruled. 
12 – Overruled.   
13 – Sustained.   
14 – Sustained as to ¶ 45, 47, 48, 49.  Overruled as to paragraphs 46 and 50. 
15 – Sustained.   
16 – Sustained. 
17 – Sustained. 
18 – Overruled. 
19 – Sustained.  
20 – Sustained. 
21 – Sustained.   
22 – Sustained. 
23 – Overruled. 
24 – Sustained.    
25 – Sustained.  
26 – Sustained. 
27 – Sustained as to paragraph 36; overruled as to paragraph 37.   
28 – Overruled. 
29 – Sustained.   
30 – Sustained. 
31 – Sustained. 
32 – Overruled. 
33 – Sustained. 
34 – Sustained.    
35 – Sustained.   
36 – Overruled.   
37 – Sustained. 
38 – Sustained. 
39 – Sustained. 
40 – Sustained. 
41 – Overruled. 
42 – Sustained.   
43 – Overruled. 
44 – Sustained as to the words “they were misled enough by the friends of Pine 
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Meadow” 
45  - Sustained.   
 
Plaintiffs’ Objections filed 6/2/16 
 
The numbers below refer to paragraph numbers of the applicable declarations. 
 
Reynosa Declaration 
 
6, last sentence – sustained. 
8, last sentence – sustained 
9 – sustained.   
 
Benson Declaration 
 
4, last sentence – sustained.   
 
Epstein Declaration 
 
7 – Overruled.  The objection is not specific enough about the words being objected to.  

People v. Harris (1978) 85 Cal.App.3d 954, 957. 
9 – Overruled.   
11 – Sustained as to the first sentence only.   
15 – Sustained. 
 
Frazer Declaration 
 
7 – Sustained. 
 
Thompson Declaration   
 
17 – Sustained. 
18 – Sustained. 
19 – Overruled. 
24 – Overruled.  The objection is not specific enough.   People v. Harris (1978) 85 

Cal.App.3d 954, 957. 
25 – Sustained. 
 
Platt Declaration 
 
10 – Overruled.   

 18 – Overruled. 
 19 – Sustained.   
 20 – Sustained. 

21 – Sustained as to any statements other than by Christine Dean personally. 
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19.  TIME:  9:00   CASE#: MSC16-00637 
CASE NAME: HASHEMI  vs.  ZARNEGAR 
HEARING ON SPECIAL MOTION TO STRIKE (ANTI-SLAPP) 
 FILED BY ELHAM ZARNEGAR 
* TENTATIVE RULING: * 
 
 Defendant Elham Zarnegar’s special motion to strike pursuant to CCP Section 425.16 is 
denied.  Under the anti-SLAPP statute, the court undertakes a two-step determination:  First, 
the court decides whether the defendant has made a threshold showing that the challenged 
cause of action is one arising from protected activity. (CCP Section 425.16(b)(1))  A defendant 
meets this burden by demonstrating that the act underlying the plaintiff’s cause fits one of the 
categories spelled out in Section 425.16(e).  If the court finds that such a showing has been 
made, it must then determine whether the plaintiff has demonstrated a probability of prevailing 
on the claim.  See CCP Section 425.16(b)(1)  Only a cause of action that satisfies both prongs 
of the anti-SLAPP statute -- i.e., that arises from protected speech or petitioning and lacks even 
minimal merit -- is a SLAPP, subject to being stricken under the statute.  See Tutor-Saliba Corp. 
v. Herrera (2006) 136 Cal.App.4th 604, 609. 

 
WHETHER THE CAUSE OF ACTION ARISES FROM PROTECTED ACTIVITY 
  

Following the analysis described in Tutor-Saliba, supra, 136 Cal.App.4th at 608, the court 
first asks the question, whether the cause of action arises from protected activity?   

 
This prong is easily met because the causes of action alleged by Hashemi are based on 

Zarnegar’s filing of a lawsuit against him.  This is a protected activity under CCP Section 
425.16(e)(2).  See Ludwig v. Superior Court (1995) 37 Cal.App.4th 8, 19 (“The constitutional 
right to petition . . . includes the basic act of filing litigation. . .”); JSJ Limited Partnership v. 
Mehrban (2012) 205 Cal.App.4th 1512, 1521-1522.   

 
WHETHER PROBABILITY OF PREVAILING ON THE MERITS HAS BEEN ESTABLISHED  
  
 Because Zarnegar’s underlying lawsuit against Hashemi is a protected activity 
within the contemplation of the anti-SLAPP law, Hashemi bears the burden of establishing 
a probability that he will prevail on his malicious prosecution and abuse of process claims.  
See Soukup v. Law Offices of Herbert Hafif (2006) 39 Cal.4th 260, 291; Zamos v. Stroud (2004) 
32 Cal.4th 958, 965. 
 
 If a court ruling on an anti-SLAPP motion concludes the challenged cause of action 
arises from protected speech or petitioning, it then determines whether the plaintiff has 
demonstrated a probability of prevailing on the claim. To satisfy this prong, the plaintiff must 
state and substantiate a legally sufficient claim.  Specifically, the plaintiff must demonstrate that 
the complaint is both legally sufficient and supported by a sufficient prima facie showing of facts 
to sustain a favorable judgment if the evidence submitted by the plaintiff is credited.  See Jarrow 
Formulas v. LaMarche (2003) 31 Cal.4th 728, 741.  In making a determination on an anti-SLAPP 
motion to strike, the court will consider the pleadings, and supporting and opposing affidavits 
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stating the facts on which the liability or defense is based.  See CCP Section 425.16(b)(2); 
Oasis West Realty, LLC v. Goldman (2011) 51 Cal.4th 811, 820. 
 
 Hashemi has met his burden by submitting his declaration, which denies that he ever 
worked on the remodel or supervised it.  Hashemi denies ever entering into a contract with 
Zarnegar regarding any aspect of the remodel and never took any money from her in connection 
with it.  See Declaration of Hamid Hashemi (“Hashemi Decl.”), paragraphs 4-15.  Hashemi 
explains that he merely assisted Zarnegar by putting her in touch with workers he had worked 
with in the past as well as vendors who could help her get direct and reduced prices for 
materials for the home.  See Hashemi Decl., paragraph 6.  Hashemi contends that Zarnegar 
acted with malice in suing him because she was upset about their break up.  See Hashemi 
Decl., paragraphs 18-23.  If Hashemi’s declaration is credited, he will have established that 
there was no legal basis for a contract claim against him or any claim for negligence or 
intentional representation.  See Swat-Fame, Inc. v. Goldstein (2002) 101 Cal.App.4th 613, 629-
635, overruled in part, Zamos v. Stroud (2004) 32 Cal.4th 958, 973.   
 
 Because the court is required to consider opposing declarations or other evidence, it 
notes that Zarnegar sets forth evidence that she had a reasonable belief in the validity of her 
claims in the underlying action.  She submits the declaration of her attorney, Peter Craigie, 
who testified that prior to filing suit for Zarnegar, he had expunged a mechanic’s lien against the 
property that had been recorded by A&L Construction.  Both Hashemi and Zarnegar testified 
that A&L was retained by Hashemi.  See Declaration of Peter Craigie (“Craigie Decl.”), 
paragraph 4.  A&L’s counsel had also written Craigie, identifying Hashemi as the man who had 
called A&L to do work on the project and had represented himself to be “an electrical contractor 
and the “superintendent” for the construction project at 30 Ina Court.”  See Craigie Decl., 
paragraph 4.   
 
 Zarnegar also testified that Hashemi persuaded her to buy the property because he 
represented that he could do a remodel of it for $60,000.  He is alleged to have supervised the 
remodel, and for Zarnegar to have paid $76,958.22 to various materialmen, subcontractors, etc., 
whom Hashemi chose.  Zarnegar also produced a $4,000 check written to Hashemi and the 
“credit back from escrow” (in the amount of $12,525) that went to Hashemi.  See Zarnegar 
Decl., paragraphs 7, 9; but see Declaration of Raymond Kong (“Kong Decl.”), paragraph 3.   
 
 Zarnegar also submits the declaration of Pam Moore (“Moore”), the owner of a kitchen 
design store in Concord.  Moore testified that “Hashemi came to her office in June 2014 by 
himself and requested a kitchen design plan for 30 Ina Court in Alamo.  At this initial meeting, 
Hashemi informed me that he was supervising the construction at 30 Ina Court for a client and 
that he would be doing the work related to the kitchen remodel.”  See Moore Decl., paragraph 3.  
 
 While Zarnegar may have had a reasonable belief in the merits of her underlying action, 
for the purpose of the second prong, she has not established  that Hashemi’s claims are legally 
insufficient or that they are not supported by a sufficient prima facie showing of facts to sustain a 
favorable judgment if the evidence, submitted by Hashemi is credited.  At best, she has created 
a triable issue as to malice. 
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 Zarnegar’s request for judicial notice of certain trial exhibits entered in her underlying 
case against Hashemi is denied.  Zarnegar does not attach the trial exhibits, and there is no 
declaration as to whether any of the exhibits identified were admitted into evidence or not.  
The trial court does not even keep the exhibits; they are returned to the parties.  Additionally, 
even if the exhibits were noticed, they would be hearsay. 
 
 
  
20.  TIME:  9:00   CASE#: MSL15-03613 
CASE NAME: THOMAS  vs.  CONTRA COSTA COUNTY 
HEARING ON DEMURRER TO COMPLAINT of THOMAS 
FILED BY CONTRA COSTA COUNTY 
* TENTATIVE RULING:  
 
The demurrer to the first, second and third causes of action are sustained with 15 days leave to 
amend for the reasons stated in the demurrer and Defendant’s meet and confer letter.  
The motion to strike all language in the complaint relating to punitive or exemplary damages is 
granted since under Govt. Code Sec. 818 such damages are barred against a public entity. 
 
 

 
ADD-ONS 

 
21.  TIME:  9:01   CASE#: MSC14-01927 
CASE NAME: BAHA  vs.  BAHA 
HEARING ON MOTION TO CONTINUE TRIAL AND RELATED DATES 
FILED BY TOOBA BAHA, et al. 
* TENTATIVE RULING: * 
 
Unopposed – granted.  The parties shall meet and confer, select an agreed to continuance date 
for the trial and notify the Clerk, D.9.  If they cannot agree, appearance required.  May appear 
by Court Call. 
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22.  TIME:  9:02   CASE#: MSN16-1045 
CASE NAME: PACIFIC COAST TITLE CO.  vs.  OLD DOMINION HOLDINGS, INC. 
HEARING DEMURRER TO UD COMPLAINT 
FILED BY OLD DOMINION HOLDINGS, INC., KEVIN J. SENN 
* TENTATIVE RULING: * 
 
The demurrer is overruled.  Defendants shall file  and serve their answer within 5 days from the 
date of this hearing. 
 
 

 
 


